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ARBITRATOR'S QRDEB 5 ; DECISION

The above-eaptioncd matter comes before Che Arbitrator for a decision. Being fami.li.u

with 1he record SDd aWlfe of tho pcrtiDcnt filets lbe Arbitrator finds as foUows:

Tea KaDsu City. Inc. (TCG) filed a petition forCOl~SOry arbitration ofunreaolved

issues in its negotiatiolLl with Southwestern Bell Telephone Company (SwaT) on December 22,

1999, pursuant to 47 U.S.C. § 252(b). SWBT filed its Response on January 25,2000, after

.receiving olD extensioa at«JC week in which to n:spond. The ,parties filed 8 ]oiD! Issues Matris.

on February 21, 2000, and simuJtaucous direct testimony on February 29,2000. In response to a

Motion, a Pl'Dtcctivc Ord« was i$$Ued M:aId1 3, 2000. On March 9, 2000, the parties filed a

Joint Monol1 for ExteDsion atTimc to file rebuttal testimony and to extend the overall time

frame of the Arbitration, The Motioa wu gmntcd OD Mareh 10. 2000. The Order provided that

the AIbitrator woul4 issue her dccisian three weeb after briefs were filed and that lhe

Cammk~ion. in accordaDco with ita arbitration prooedUfe. wotdd iasae ita final decision within

30 days of the Arbitratots decision. A bearing wu held on JuDe 8, 2000. The J'81iies elected to

make panel premltatiOOB an the iss'UCS and only the Arbitrator asked qucs'tions. Briefs wens filed

on July 12. 2000. The Arbibator contacted counsel for the partie. on August 3, 2000, the day
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this decisioD should ba~ been issued pursuant to the March 10, 2000 Otder. to request a few

additional days to finalize the decision. Both parties agreed to the request.

The issues focus On two areas: network architecture and reciprocal compensatiM. The

partie.! identified several sub-issues in each eM'egory. This Dt.';:i!ion will address-the issues in the

order set out in the 1ssuca Matrix. Some issues were resolved before the hearing and reflected in

the Issuea Matrix. During or after tho hearing additianal issues were settled by the partiC3. They

arc: Network Architecture Issues 5 and 7. which will be submit=:! in a separately filed

Settlement Agreement; TeG Brief. 21. and Reciprocal Compensation IsSU08 J .... and 8. Tr. 62·

64, SWBT Brief, 24-2'.

NETWORK ARCHITECI'UBE ISSUES

1. Issue 1: What methods should be used to determine the quantity and location of

Points of Int1::l'OODI1c:d:ion (POls) in the LATA'l Teo takes tho position that, if tne parties

cannot agree, interconnection should occur at each p,my's :~~aland access Mdctn switch. For

network intereormeetioD purpos~ TOO takes the position dw each TeO switch should be

deemed to be a tudQn switch. TCG hu cited to DUmetOlII arbitration dccisiollS from other

jurisdictions to support its argtDncnt that i:DfcrconnectioD at the taDdem switdJes, both loc:al and

~ia t«ha.icaIIy.·fcHihIead .tbcteieN.Q1U&t Oe pc:tDJiltcd. TOO Brier: 1-1-3.

SWBT takes the position that the parties should establiah at least one point of

intemmncction tor the ex.cbaDge of kK:al traffic withW each Kansas Commission approved local

exchange uea. SWBT agreea that interconnectiOD at its local tandems is appropriate. Tr.47.

WhCln an exchange is served with a boIt"l'CIDOte arrangement, the POI for the exchange served by

1
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the remoto may be in the host swi1:cb location. I SWBT cites to the FCC's Flm R~po"and

Ordu in CC Docbt Nos. 96-98 and 9S-1 8S, Releasl!d August 8, 1996, (Local Competition

Order) 1 1035, in which the FCC stated.

state commissioas have the authority to detmninc what gcoJl3phic areas·should
be considered "local areas' for the purpose ofapplying reciproeal compensation
obligationa undg- aec:tion 2S I (b)(~), consistent with tbe state commissions'
historical practice of definirlglocal service~ for wirdine LEes. SWBT Brief:
4.

47 U.s.C. § 2' I(c)(2) of the Federal Tclecommunications Act (FTA) requires incumbent

local exch.angecmiers to ''provide ... intemonnection With the loC41 oxchange ~jCT'8 netWork

CA) for the 1rUDJlfssfon aDd routing of telephone elltchange service and e:x.cbange acccss;

(8) at any tecbDica11y feasible point within the carrier', network." 47 C.F.R. § 5 1.305(c)

requites !:bat CC(a}n incumbent LEC that denies a request for interconneeUon at a particular point

must prove to the stallC commis5ion tbat iDtereo~OD at that point is not technically feasible:'

SWBT relies OD. 47 U.S.C. §2419b)(~ which addreues reciprocal compensation. not

intcrconm:ction. The criterioll for intcrconnecticn is whether interconnection i. teclmlcally

feaaible al tho requested point in the network. 47 I).S.c. i ~HoX2). SWBT baa Dat 'IISIened that

it ill not tcdmica11y feuibf.c to also interconnect at the·~ tlndmn. The AtOitrator find3 that

interconnection at the acocsa t:Pldema is not tedmically feasible. The Te:ua 27 1 Ordcz' c.onJinna

that CLECs may~ oaa. ally technically fCUlole point in the network, ratber than

obHgating such cmie:rI Jo traaipon ttaffic to lea c:anveniont Ot' cfficieut interaHmection point!.

J 'J'be pIdiclare in qtCI!.DSCIIl thai PoiDt of IntetcowectiG'l (POl) men to pbyabJ (nc:twor!')
iDteRxllJnecticm, while~ PoiDl (lP) lfdnes finIDcial ~ilty. Tr. lOt 11,53. S4. The
AIbitzm' 'Will II) UII the _gIJIIfionI.

J
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We note that in SWBT's interconnection agreement with MCI (WorldCom), WorldCom may

designate a sioglc interconnection point within a LATA.to, 78.1 The Arbitrator find.! that Tea

shall be permiued to interconnect for the purpose of establishing its POI at SWBT's local and

access tandems. SWBT shall establish ita POI at TCO's switch.

2. Issue 1.1: Should every TeG switch be considaed a tandem switch for

intm:oonectfon purposes? It is TeG's position that iti switches should be coQsidered to be

tandem ~chcs because they perform both a tandem and end-officc function and the FCC has

recognized parity between a CLEC cnd-offiee !Jwitt:h art'l8 $WBr~dc.,·!.'lwhen they cover tIle

same aeograpbic area. TeO asserts that its switch can connect to ''virtually any customu in the

Kansas City LATA"and that TeG '"baa die ability to offer low exd:lange service aao.. virtually

all oflhe Kansas City LATA." Talbott. Dir. 39. TOO provides a map showing the ~verage area

of it3 K.cmsu City area switch and SWBT's K.alaaa City tandem swilc::b. Talbon, Dit.

Attachment 17. At the bearing TCO explained that the coveta~ area included the area colored

white on the Kansas side ofthe map. Tr. 8. Teo cites to 47 C.F.R. § 5 1.7 11 (a)(3), which states:

Where the switcb ofa carrier other than u iDcutubcDt LBC HrYCS a geographic
area comparabIa to the area served by the incumbent LEets tmc:lem switch, the
appropriate rate for tho carrig' other than an incumbeDt LEe q the incumbent
LEe'. tandem intcn:onncetiOD rate. Talbott, Dit. 15-16.

Teo asaetU its switch~onnJ certain accesll UID~1 f!JJ't~tic.lLJ i.li that it routes the

preponderance ofinterLATA traffic directly to the applicable inte:exchange carrier. hrtraLATA

and intrastate txaftlc between two TeO CUSlDDlers may be completed wholly on TCO's network.

·M~RI:por\ IIld Order, AppllCtlt1DIr by SBC ~icalIoM Inc.. Sofl1ltwut6", /kIJ TMpho1U1
~,AN1~W ~fU Svvica 1M. ~SofaIntaIern JkJl LQIlg Dl.rtoi}u Punutlltllo
S-CtiDJr 171 DftwlW~ Act of1996 To hrMd,III-R'fi4a, Int".UU SUYfCa In Tam. CC Dh
No. 00-65. R.el. .r.. 30, 2000. (rexq 271 0rdBr)



FROM A~&T LAW DEPT (FRIll1. 3' 00 17: 53/ST. 17: 49/NO. 4862446297 P 6

With reapcot to iIIttaLATA tIaffic between 8 SWBT customer and a TeG customer, TeG bas

established direct trunkinS to eacb SWBT tandem in the LATA so that such traffic may be

completed without traIlSiting multiple TeG switches or SWBT tandems. TeG concludes it

obtains the same tbnctional results from its switch that SWBT obtains from ita tandctn switches.

Talbott, Reb. 2 1.

swart teatimaay and ita brief combine thill networlc interconnection isS\!.: and

reoip1W8l compensaUOIl issue 15 and addrelJs the two as one, "because they are so closely related

that they must be coDaidercd toaetber." SWBT Briel. 6.·SWBT sta1c$ lImt Dot all Teo SWi1chc8

pcdonn tandem tUDction.ality, nor ia every TCO switch identified mthe LERG as an 2lccca

tadem. SWBT col1tiDues that it U of the opiDioo. that TeO'l! $wi1cll oparates mo~ like an end

omce switch and that tandeta compensation is Dot appro!ln..u.,. SWBr states it believes TCG

must demonstrate it aetl1a11y serves customera in an 8l"Cll comparable to that served by SWBT's

tandem switch inClll."dcr to make taDdcm compensation appropriate. Tr. 8~ 1. SWBT testifies

"TCO's switch for P\JIP08CS of1oca1 interconnection .•. i. operatiDs as an end office switch,

pcrfcmning l1nc ft.ux:tioos and homing o1ftbe SWBT taDdcm."layroc, Reb. 1. Mr Jayroe's

testimony OO1ltinuel that "wh. scttiDa up the trunk group between the TeO switch and the

SWBT taIldcm or CJld.gffiOO, reG basused~. the Olders that iBdie8te its switch is an cad

office. If the TCG switch WCtO a taIldem switch for' local interooDJ*tioo, it would DDt be

homing otfthc SWBT tandem.w Jayroe Reb. 7. see also, 3WBT Brief; 8-9. SWBT claims the

language ofndo 47 e.F.R. 5 1.711 (a)(3) "'relates dUcctly tQ t)lp t\wI;tion amd geopphic scope of

the switch for detcaniniq whether to apply a taJJdem.rate forrec~ oosnpcosation

purposes." SWBT Brief, 9. SWBT assertJ TeG's switch docs Qot currently serve the entire area

5
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served by SWBT's tandem mtch and claims, "capable of :lcrving" is not sufficient" SWBT

Brief. 10.

TeG provided copies ofdecisions from other jurisdictions in which it had been

determined that a comp~tivc local exchange camer switch would be treated as a tandem switch.

(See foomote 3) SWBT. in its brief, cited to a Califom~a'Albitn\tion decision in Application 00

01-022, issued June 13. 2000. That deciaiott oontaina a dilOWlsion. pp. 42243 1. of the

testimony in that do4:kct concerning the issue ofwhether AT&T's switches $houJd be designated

as tandem switches so as to make the tandClll compensatiOn rate applicable. Tho California

arbitrator determined that AT&T failed to satisfY ita burden to establish that its switcbel served

seosraphic areas sinular to those ofPaciftc's tandem iWitchet in part because AT&T had more

switclJes that PacTel had tandems. The C'lidcncc relied on in the California decision to dony

tandem status to AT&T's awitebea is not present in this CUCl.

The Albitrator fOlUld it difficult to decide this issue. However, a decision on this issue is

clearly witbin the panubelmS ofa 47 U.S.C. f 2S2 Hbitr~1ioD.. Tho Arbitnllol isr~ to

adopt the position of ODe ot~ parties tmlea 47 U.S.c. f 252(eX2) aitoria apply. The

Arbitmtor believes they -do not and finds that TeG has met its burden ofproof to demODJtrate

tl\at.its .switd1 opca:aJ:ct. as.... umdem The eYideocc tbat TCO'. switch is eape.ble ()(scrviag..a

geographic area aiIni1ar to that ofSWBT'a tmfer.Q. in aooordance with 47 C.F.R. 5 1.7 t] (1)(3), is

uan:~ The opiniom 1hml otber juriadictiODS found that it was sufficient that a CLEC was

capable ofscMn, a comparable area. it did not cumm1y need to serve the entire area. The

AIbitrator agn:ca. A~eot that the CLEC ac=tually serve the enUre area would be difficult

for a CLEC to meet initiaUy. AI JODI as the CLEC is certifi~tcd to servo fhe, cutin; area and its

6
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&witeh has the capacity to do so. that is sufficient.

Tb.e evidence establishes that TeG's switch functions as a tandem and an end office. The

evidence provides no suidaJtcc to the Arbitrator to d=dc how to weigh those functions or

whether different reciproW compensation rateI can apply to the different functions. 47 C.F.R. §

S 1.7 11 (8)(3) does not address fanction only geography. Opinions provided from other

jurisdictions. with the exception ofCalifornia. where different evidence resulted in a different

detmninatioD, have found 1hat CLEC ~witehC8 have the t\metionality of n..EC tandem switches.

although questioning the need to make that determiDAti(l!L.] TCO has only provided evidence uf

the geographIo coverage uea uf its Kansaa City switch. The Mintor finds that this switch

shall be considered to be a tandem switch. Tho Arbitrator expressell no opinion aD othCl' TCa

3. Issue 1.2: Must TeG utilize its collocation space to bouac two-way

intercoJll1cction trunks fOl' interconnection with SWBT or should the t:runb terminate OD TCO's

switCh? TCG takes the position dJat each party should dclivw traffic to the IP designated by the

tcnniDating party. Each plilty selccCs tile method used to deliver inklr'corulOCtion traffle to the

ot:hct party', IP. Thoso methods may iDdude: leasing facilities ti)lm 8 third party, buildina

facilities. or with mutual~ 11 mid-~ fiber met;L TCO may eled to.USC its coUocatian

space for tcrmiDatim oriD facilities. At TOO'. diacrdion. SWBT may be allowed to use space

and power in TeOI
, 10<:ati00 to termiDate inteIconnec:tion traffic. TeO Brief. 2- 13•

.!Poc.l CoDunuIIic:atiantl CocponIticIo orQUaott •••• 00-021. May a, 2000• .ID the MatIIlr of the pGtitJoa or
Me&Oue 1'cJecommuDica1i.. ofMicbi.-. IQC. •••• c.. No. 1J.12198. MIn:D 3, 2000. In tM M*r:r of'ICO
Telecom Group~'s PdllitlD for Albitm2i0ll . ••• Case No. 99-11S3·T.P.ARB. FebrIJary 24, 2000, iWq.April
20.2000.

7
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SWBT's position is that the parties should sbale the costs for facilities between the

SWBT tandem. and SWBT end office when the parties establish direct end office trunking. TCG

may bear its share of the costs by terminaUI13 the facilities in its collocation space Of through

some otb.c:r negotiated method. SWBT Brie( 13.

SWBT's tcatimony makes it clear that thete is DO requirement that TCG utilize its

collocation space to house two-way iJltc:lCOnnection tnmlca. SWBT reforcocea 8CVeml other

methods. both in the Issues Matrix. its~y and at the hc:aring. Ja.yroe. Dir. 8.9, Reb. 6. Tr.

55·56. It is clear that it is within TCQ's dl&cretioo. to interconnect through collocation and that it

may p~rcr to do so. However, the evidence establishes that othelt methods at!) available.

4. Is81ZC 2: Should local aDd intraLATA toli tmft'ic bctwcco the pIII1ies use one-way

or two-way uunk groups? TOO's position is that the parties \Yin establish onc·way tenniDating

trunk groups for exchange oftrafJic. unless they mutually lljRC otherwise. TeG Brief, 16.

SWBT's positJ011 is that 1n1Dking for loc:a1 and intraLATA toll traffic shall be two-wsy in order

to maximize netwockefficiency. The parties are in agreement that two-way tnmk groups should

be emblished for~ Point traffic. Meet Point servico ia jointly pro'YidCld to an lXC customer

by TCG and SWBT.

47 c.FA ·f ,.t..JQ5(t) states, in pcrtDat put: ~tcdm.iA1lybsible. an incumbent·LEe

shall provide twe>-way trunJdng upon requett" TeO lUlderstands this rulo to mean that one-way

trunk groups ;m, 1:be Jloan aDd that two-way troDk groups.t.re only provided ifthe CLEC requests

thmu and it is~ feasible for SWBT to provide them. TeG want. one-WIlY tnJ:nkin1

bccaU3C tra1'Iic berwecn it ad SWBT is not balanced. Ifuatlic were baIanced. it would be

equitable to establish two-way trunk groups, but currently and for some time to come traffic will

8
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be unbalanced bccal.UlC of the different size of the companies. TeO cites to the California

Arbitration decision to support its intelprc1atiou. That decillion cited to' 290 ofthe Local

Competiuon Order wh«e the FCC stated, ... We conclude here, however. that where a carrier

requesting interconnection punwmt to section 2S 1 (c)(2) doea not can:Y a sufficient amount of

traffic to justify separate O11c-way 1mDks, all incumbent LEe must acCQmmodatc two-way

trunJcing upon request where technically feasiole." TeO Brief, 16-20, Tr. 22.23. TCO's last bC3t

Unless mutually asreed othcrwiac, the Panics will establish one-way tenninating
trunk ItoUPS fix local, intm.ATA toll and transit traffic, Th...!..1?f111iel will
establish~t tnmkB between TeO switches and certain SWBT end oftfces
whCn 1iifflc volume warrants such. Stich end office: tt1JiikS wUl be provisloned
overm~ taC:l11ucs provldlld by TeO and. SWBT, TCG pl'OVidiDLlbe
_lity between Its switch and the SWBT IP and SWBT providilll the facility
between the SWBf IP and the SWBT end office. The parties will esta61iSJi two
'Way UtDik gI6'iJPi fui' Meet Point tramc ov='1iiutually agreed to facilitiea. TeO
Brief; 19-20.

SWBT obsenes .t!Jat two-way tnmk IfOlIp$ are more efficient and where facilities arc

shanld or jointly pIO\'isioned, a two-way trunk JI'Oup msJcea SCD8O. Tr. 56-57. SWBT references

tbo FCC order approving SWBTs entry into tile int«LATA market in Texas to support ita

posttiOI1 that two-way trunkina is prefetred.4 SWBT refers to languap in 169 in which the FCC

fiDdJ SWBI. his J"t'WQteR:olIDccritmobIigatiouby.~ two-way.truab. SWBT'$ laBt

bca DtYa is: '7run1dng for local and imrILATA toU traffic wiU be two-way in Old« to

~ nctwuk efficiency." SWBT Brief, 16.

of In the Md:er ofAJlPliatioB by SBC CommubiclI1iOll!l Inc.. S«At&hwelll.na Bell Tdep!Jcme~. ud
Sourhwatem Bell Cammualic:adoaa SeMca. bI:. WI Solnhwe8IebJ :qeil Lcoa Did3Dce PumMDt to Seo6oP "!;7 1
of dID Tcieconun&llllcallODl Ad. of 1996 to PraviUm-~ I:D1!:rLATA Services iD TexIS, MliI1lOrlJldum Opinion
and Order., FCC ~231. cc Doc:bt 'Nn.~. RllJou.d Juuc 30, 2000.(T~ 211 Order)

9
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Tbc Texas 27 1 Order does not make any flnding as to which carrier makes the

determination whether OIlC-way or two-way trunlcs abould be required. In fact fooUlote 143,

cited by SWBT confirms that one-wly Of two-way tnmldng is at the CLEC's discretion. It states

in relevant part. "where a competitive LEC does not carry a sufficient amount of traffic La justifY

separate one-way trunks) an incumbent LEe must accommodate two-way trunking upon request

wherever teebnica1ly feuible." The iJsuc here is not the amount of traffic TCG carries. but on

the fact that as part of i1S business plan it bas determined that it wants one-way tl'l.JDkinS. All

indications are that in the absence ofa RQUeBt from the C!.EC for two-W1!ty trunking, ODC-way

truDking is the QOIllL The Arbitrator finds TOO's iDteIpretatioo of47 C.F.R. § SI.305(t)

persuasive and consiItcnt with the Texas 27 1 Otdrr. TbMe is DO disagccmcnt that two-way

trun1aJ 1m: more efflcieut but the imbalance in traffic is a valid reason to p.n:fer one-way trunks

aDd. the ru10 leaves the discretion with the CLEC even in the absence ofa reason.

5. Issue 3: lithe KCC affirms SWBT's network architecture for interconnection

with TCG, what method shoUld be used 10 detcnnine the proportion of interconnection facilities

tbaI: will be provided by each patty? This issue becomes moot because oltho ArbitratoT"

decision adopting TCO's proposed DC1WOrk ardJiteetute.

6. !uue4: If'thc KCC a1JbmI rco's·JletWodc.arcbitecture for in.tuconn.cdion with

SWBT, should each party bear its own cost to ooavcrt from the 9iItiDs interconnection

arraDpm~t to~ inte:awoncction amngement described in the multing interconnection

agreement} TOO'. posiUon is that cacl1 party should bear its own coat to convert to tho

accl1iteeturc 1'Clq1Iirod by the award. TeO Blie~ 13. SwaT's position is tb3t the partieS should

share the cost ofconversion when th~ is Jt1DtUaJ aareement tfIat the exiating network

10
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izIterc.onDcction architecture should be change<L Jfonly OQO party want5 a change in the existing

netWork interconnection architecture. that party should pay for the <:oat ofconversion. SWBT

Brief, 17.

reG argues that c:ach party is in the belt position to dct:crrnim: fOl' itselfwhat.is irs least

cost and most efficient mectwllsrn to provide for convet:lion froID two-way tnlDking to one-way

trunJcing. SWBT would lose the incentive to implement the least costly arrangement if TeG

were required to pay for it. TeO cites to the California Arbilnltion Decision, p. 436. which

determined that each party should bear its own costs ofwnverting to one-way trunking to give

both pcrtics an inccotivo to minimize cost. TCG Brief; 13-14.

SWBT argues durt neither party should be held hostage to the other party's ch.ansing

buaincss plms. Tr. "O-S 1. SwaT explains that i1 would blew: cousiderabIc cost to change from

the cum:ot two-way trunJdDg originally requested by TCG to one-way tn1nking. Jayroe. Dir. 16.

SWBT witness Lockett testifies that if one party UDilaterally wants to make a change in the

e-xisfing nctwodc~on ardIitecture 1hatparty illoukl bear the cost ofthe

rca.naagement. She observes thai oarriers do change their business plana OVeI' time and should

bear thb costa of th080 cbaqcs. She adds tbat ifcitbDr party~ expect the other party to hell'

.PCIY !be cost ofagy~oa would be UDlblc toJ1Ie1iCl or conttol tbcir costs ofdoin&

busiDeu. LockoU, Dir. >6.

The Arbitrator agrece that rcquirioa bo1b. parties to pay their costa ofconversion would
--. ,

promote cfliciaDcy and miDDnize colt. However, SwaT's uguments regarding the cost it would

have to bear to convm C)QaUnl intcl'COlmeC1ion arranpmeata, establIsba:l by the existing

interconnec1ion agrccmem. because of the Arbitrator's approval ofTeO's change from two-

II
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way tnwking to one-way tnmking, is pemwive. The Arnitmtor finds that SWBT's position-
shall be adopted 011 this issue. If one party unilatenJly seeks to change the network architecture

from one pnrviously agreed to by the parties, the party seeking the change shaH pay the cost of

conversion. The Arbitrator believes it Is in the best intere.t ofboth parties to"minimize cost,

since at some fUtw:D date SWBT could seck a chaoic.

7. Issue 6: Arc all !XCa~ to interconnect with SWBT throuih provisions of

the acCeq tariff to ~ lU:CCSS to SWBT C11SImhcr11 TeOts position is that an IXC customcr

should be pennitted in its ASR to designate to eithcr TOO's or SWBrJ tandem switch u the

point of lnterconneetlon for tenninatina in~change traffic. SWBT's position is that this issue

is not properly before the Arbitrator because it does not addJess iJ'lterco.nDClCtiOD of local traffic.

The Atbitr.l1Dr agreeI wi1b SWBT 1bat 47 U.S.C. § 252 arbitrations arc limited to local

int~on issuc& and declines to address thil issue.

8. Issut 10: Should TCG negotiate an aJtcroatcl form of interconnection ifSWBT

docs not cboose the option ofSpace License in the·fUtme? Sbould Speco LiceDM charges only

apply to future arranpments? The parties are in agrcaneot~s the termJ of Spac:e

License. TeO Brief. 14.11my also aarec that TCG will negotiate otbc:r forms of

inteaxmpcction. .Talbod,.Dir. 26. The oob'.tmaining issDeu wheIher SWBT should be

required to pay for spaec it utili2C8 when it baa previously placed c:quipIIlmlt in TeO space far

the: provision of~ 1ClIVicc. Teo's po&ition is that SW'JT should b. required to pay bec:ausc

the existing fice space is required by SWBT's access tariffs aud is DOt a neSOtiated agreement.

TCO doca not up 1ba1 SWBT should pay for space and power for cqWpmcnt wbcn it is used to

provide tariffed mterexchangc~ SeMQC& but that it should do 80 when the equipment is

12
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used for local interconnection purpo&C8. TeO Brief, IS- 16. SW:OT". position is that it should

not be required to pay for space that is ocClIpicd by ex.istinS facilities regardless ofthe purpose

for ......-bich it is W>ed. SWBT Brief, 19.

SWBT agrees that it should pay Space License for any new equipment -it might locate Oll

Teo premises. To permit SWBT to benefit from the: fact that the equipment it has in place to

provide aocesa service by also using it for local intcrconncdion purposes, when only the

incumbent LEe can be in that position, is di$criminatoty and ineqUitable. 1lJc Arbitrator finds

that to the extent SWBT utilizes equipment to provide both intcrexch.an&e acccss service and

local interconnection SWBT should pay in accordance witb Space Ucence. TeO's position is

RECIPROCAL COMPENSATION ISSUES

9. Issue 1: Wbat prices should apply to intraLATA toU calls terminated by the

parties~ intelwDDeCtion tn.1:nb? TeO PtopoRS thai all traffic exchanged·~ TeO's

aDd S'WIJr.·uotwmb "that originates and terminates Within 1he LATA be compensated in the

same 1I1I1DIJef. There sbould be no~ in oompcu.satian whether the call is local 01"

inttaLATA toll TCOa~ thatF~Group D £OeS5 tra.ffic which is not generated thtou&b

its local network, but tbro~jh iolon... distance DCtwork should continue to be suQjcct to Jl8.Yment

of switched acccst dwget. Teo a1'JUeI tbJs LATAwidc compensation amuJlement will benefit

carriers and CODSUmers because carrion ~iYC fair compcmation and expanded calling plans

~an be provided to ctIItOJDcn. TCG states that adoption of ita compensation plan would

recogni7.0 that a minute is a minute regardless ofmail chlsaifieation of the call and put Kansas

on the lcadiD& edge of states preparing for the competitive tdccommuuications market. TeG

13
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stat08 only SWBT can expand it:f local caUins IlC8 without fear of iDcuaing access charges.

swift:, Dir. 2 t Tr. 38.39. Teo Brief 23-24. Tea indicates New YOIk baa had a LATAwide

compensation plan inp~ for several years and that such a plan eliminates the need for costly

m:ording and billing functions. Swift, Dir. 3- 4. TCG as&erts SwaT relies 'on'lcgaJistie

~ents that ignore the cuslomer's best interest and coming competitive realjties. Tea refers

to BAS plans which converted intraLATA toIl service to BAS as proofthat the Commission has

authority to implemmt LATAwidc COmpe1WltiOQ. TCG de8cn1>es SWBT's argument tbat

reciprocal compensation applies only to local traffic as a red herring. beeause the definition of

local1raffic is within the Jurfsdietfon of the state commission. 41,c.P.R.§'1.701(bX 1). Tea

fUrther argues that nothing in the FI'A~ the Commission from expaDdias the definition of

local tmtfia. reo Brief 26-29.

SWBrs p",ition q that lssoc ) is not properly before the Commission~ it docs

DOt address reciprocal compensation for loca.l traffic. but deals with in1raLATA toll calls. SWBT

cites to the Local Competition Order. " 1033. 1034 and 1033, which as a lesal matter

ditrercntUsfe betwcm traIwport aJl,d telminadon of Jocal md'flc and access service for louS
•

distaaco servicee. TIle.FCC states, it]be Act pnservea the lepl~ between c;bqes for

~rtand termina1i0.l1 of local traffic and intel'8lllle.BDd intrastate cb.uJes for tezmiaatilw

lona-distance trafftc."' 1033. In 1 )034, the FCC -tea, "the ICciprocal compcnsatioa

provisiona ofscction ~1«P)(5) for transpcxt and termination of traffic do not apply to the

transp011 or temlination ofinmtate or intrastate intcn:xcbaugc traffic.t. SWBT observ~ the

Commission hal never determined that the local service~ is tbcI entire LATA. In the absence

ofsuch a dctemtination SWBT maima;,. the intraLATA compensation issue cannot be the

14
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subjcct 01arbitration pursuant to 47 U.S.C. §§ 251 and 252 ofthc FI'A. SWBT Brief, 20-22-

Tho Atbitrator observes that TOO and SWBT appear to agree that the local service area

must be redefined in order for the Arbitrator to find that LATAwide compensation is appropriate.

It is the AIbitrator's opinion that such a decision must be made by the COllUJ1tlsion. not by the

Arbitrator. Baed 011 the legal Authorities cited by SWBT and the current defin.ition of the local

service area the AIbitrator agrees with SWBT that this issue is Dot a proper subject for an

arbitration PlmIuant to 47 U.S.C. U 251 and 252 oftbc FTA.

to. ISSllO 2: Should a LATAwide reciprocaJ compensation ratu be established if

TeG's propoaal for network architecture is adopted? TeG combines Issues 1 and 2 in ita Brief.

113 position is the same on both issUCI. TCG Brief, 22.30. SWBT opposes LATAwidc

compensa1ion. SWBT believes Tea would be overcompensated fortroly local calk ifTCG's

proposal is adopted. rr. 74. SWBT a1ate8 TCG'. proposal moans that SWBT could be required

to transport Tea's tmfftc all the way aaou Kansaa, for example from OJlby to Topeka. SwaT

would be tequired to pay terminating compeosation to 1CObot receive no a>mpeDJIlltion for the

eoIt oftranJport.

The A1:bitmtor t1nd& that Issue 2 is a coronary of Issue 1and the same Jegalanalysis

appliea. LATAwide CODy)Ci08&tioa would mdetiDe local ..mce areas... The Afbitmtor f1uds .this

is ouWdc the scope of _ a\dbority. It would also effect the elimination of fntraLATAa~

chc'gn fc. TCG, Tho LoW Compdidm Order, in " 1033, 1034 and 1035 indicatesa~

cbar&cs coutinue to apply. IJl the abscmce ofa CouuDissiou determination fD redefine the local

service area. this iS8UC is outside lhe scope ofarbitIatious pt1l8Ull.Qt to 47 U.S.c. §§ 2~1 and 252

oftheFTA.
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11. Issue ,: Wbat compensation mte should be applied to traffic terminated by TeG

or SWBT ifTeO's proposed network architecture is not adopted? The Arbitrator adopted

TeG's proposed netwod.: architecture 80 thJs Issue requires no decision.

12. Issue 6: Should bill and keep apply to all originating and temIin'atins local traffic

whoncvcr TCO serves the enQ user using unbundled local switching? TOO's position is that bill

and keep is in the best interest ofboth parties because otherwise the parties must exchange a

significant amount of information in order to bill for rtciprocaJ compensation. TeO is of the

opinion that the cost of recordina and eltc:hanging the iafonnation and produciJlg bUh l&cly

exa:eds any benefit derived from the net revenue. Swift, Oil. 7. ll'CQ8~ the traffic is likely

to be in balance. so TeO and SWBT would be foreSoing an apPIO,umatcly equal amount of

revenue and expense. Swift. Reb. 12. TOO requests a finding that, "{b]ill and keep should apply

to all originating and terminating local traffic 'Whenever TeO 8CI'Vca the end user using

unbuDdled local switchin.... Tea Brief, 41.

SWBT believca aU Jocal cans. includina thole made ftom tmbundled 1oea] switching

should be subjeQ to the same reciprocal compe:IUlation rate. SWBT testifi~ that if'bill and keep

is adopted, SWBT would be obligated to pay reciprocal mmpensation to a third party CLEC .for

a asll originating Iiom UDbundled switchins tUtu terminatod to a.cu.stomerofthe tJmd. paI:tJ

eLEC, while TCG whose customer ori,mated the call would pay no compensation. HopfinSCl'.

Dir. 9. SWBT'ala8t best offer is: "[W]hen Tea 9C1'\"ClS lUl end user using unbundled switching.

the oompeusatioD~t for that ttaftic will be handled no differently than that from an end

user using TeO's own SWiteb."

47 C.F.R. S 1.713(b) alIo"" 8 state commission to:

16
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impolG billlDd keep arrangements if the state commission d'l~rmt1tes that the
amount oflocal teJecommuuicatioua traffic fum1 one netwodc to the other is
roughly balanced with the amount of local teleconummications traffic flowina in
the opposite direction and is expected to remain so. unless a party rebuts such a
p~sumpt.ion. (Emphasis addcd.)

TCG has expressed its opinion that "the traffic is likdy to be in~." Swift. Reb. 12.

TeG baa PJ'O-vidcd no supporting evidence fbi' its belief. SWBT has Dot addressed the balance of

traffic. TCG as the propoqent ofbin and keep has the burden ofproof. TOO's opinion testimony

d0e3 not provide sufficient evidence OIl which to base a determination tbat the tIaffic originated

tuing unbundled switching is in baI~ let alone that it is expected to remain 90. The Arbitratul

adopts Sv.'BT's positfoo 011 this issue.

13. IsJue 9: What reCOJds should be~ for the purpose ofbilling reciprocal

compensation? TeO objects to the use ofCatcgory 92-99 originating~ for billing

reciprocal compensation. Tai asserts theso records are only used in SWBT's five 5Wc aRIa

white the rest of the country use. a format called Categary 11 terminating records. Tr. 42. TCO

s1IItea SWBT UICI Category 11 records for oths' billiDs p1JtPOIeS. Tr. 68. Tho use of orilinatir.&

recocdl. Ca&cgory 92-99. to pay for terminatina traffic reqtJires an honor syatem and docs not

pcn:Dit a reasonable audit prvcedure. Tr. 42. TCO fartbct states that in Teus, swaT has DOW

heeD. orderod to do,awv wim the use of Catqpy 92-99 meords.in f1r.a' ofCategory 11 nx:oa::U.

TeO Brief, 37. TeG objects to ineurriDg 111 CXpcnJC to establish non-standard systems. TeG

Brief 38. TeO"s lullat oflt:r' fa:

Ifneeded, any es.chanp of recorda QCCCssary for the ptJIpOiS of biUina reciproca1
compensation sbould be based upcmlDdustry staDdarcII a.a supported by thG
Ordering and Billing Forum (OBF). Any needod re«lrd C'xchanac for tcci~
compensation sbould be based upon tho industry ata.ldard 110 13 I rec:otd, that is
emently available from both TCG and SWBT. Category 92 records will not be

17
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liIled for this pwpose. TeO Brief. 38.

SWBT suppot1$ the continued use of Category 92-99 records. SWBT states the Ordering

and Billing Forum has not adopted standards for inter-e:oD1pany intraLATA illld local

compensation. Murphy, Reb. 12, 14, TT. 68-69. SWBT further explains it caDDot cmrently biU

local and intraLATA toll compensation using ea18gol)' 11 recorda. Tr. 69. SWBT also explains

it uses Categol)' 92·99 rec::0lds for compensation with other n.ECI and CLBCs. Tr. 92. SWBT

state£ that no audit can be performed bcawao Teo's switr;b is not yet capable of passing the

Calling pany Number (CPN) which is necessary to ideDcify the originator of the call. Tr.93.

Tb8 evidence estJl.blishes that TCG is Dot cwrcntly passing records to SWBT, nor has SWBT

sent records to TCG because it baA never receJved the appropriate information for sendina them.

Tt. J08. SWBT'. Jut bat offer is: '"[tlho excbanp oforigjDatina Categoty 92·S)9 record. is the

basis for hillina reciprocal compensatiOD in Kappa" SWBT Brief, 29.

The e'lidenee demonstrates that Category 92-99 recotdll are only used in tbc SWBT five

state reJion. It a1flo esUblishcs that SWBT is inc:spable ofbilliog local ttamc pursuant to

C~ol)' II records. On July 3 1, 2000. TCa provided a copy of the Texaa Arbitration Awani in

Docket No. 2]982. That Award found that Category 92-99 MCords would DDt be used for biUing.

and required use of~ tenninatiDg canienI'feCOrds for·billin.a- The Texas solution is Dot an

option available to the Atbitntor in thil proceeding since the cboice is between use of Category

92-99 m:orda. SWBra~ best offer, or CaresOJ)' 11 records, TeO's Jat beat orrer. The

Arbitrator finds tbat it makes little saJ$C to require TCG to establiah the sys1mDS to onable it to

exchange Category 92-99 records. SWBT', five sta= ~giOD is tbc only area WhCR those are in

use and SWBT baa been required to move away ftolO use of these records ill Texu On the other

18
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hand. since SWBT i. eum:m1y Dot capable ofbilllna fbc reciprocal compensation on the basis of

Category II records, the Arbitrator finds that it is not COJl5istent with the public intere5t.

convenienco and necessity to requUt: the us. ofeither method and returns this issue to the parties

for further negotiation. 41 U.S.c. § 252(cX2XA).

14. Issue 10: IfTCG's proposal on tran8it call is not accepted, should SWBT be

responsible for eIl.SUri.ns that TCO receives record (biJImg) data ftom the third party caller? TOO

made it clear at the hearing that it was withdrawing its proposal that SWBT act as its billing

agent for transit traffic. Tr. 99.ln its BriefTCO sets out ita undemanding ofne80tiatio~ in

TeD' relevant to this issue. Teo requests that tho Arbitrator order incorporation of the

agreement ultimatdy derived in Texas into the Kamas agreemenl Teo Brief, 43-44. SWBT

obj~ to IIDY requimnent that it :t\mction as an inteoncdiaty bctweou. TeO and any other party.

TCG JrJWd be required to enter into agreeDJSlU with third party carriers for tho cxchaugc of

billb18 data. SWBT Brier. 30. SWBT does not address the Texu negotiations.

In the absence ofan agreement by the parties to be bound by the results of the Tcus

negotiatiOJU, the ArtriIrutor is reluctant to require the pardes to be bound by iOUtetl:Lia.s at yet

unknown. To the ex~t this issue is resolved tbroup nqotlation in Texas the Arbitrator finds

that it isappo~Jo~mtc it imo tile~ apmne.nt. It; however~ it is dccickd

throllgh Arbitration Of Commission ruling. the ArbiQ'atDc finds the parties may resubmit tho

Wue.

IS. Issue 1I: On Jong dis1ance caUs orljinatfn, or terminating to TCO euatomWl,

should Teo receive the switcJ1ed accea rate oleD:leot ofthe transport interconnection charge?

TeG asscrta it ahould receive the interconnection cUrge from the carrier whes\ tho end user is It
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TCG customer, in accordance with its accesa tariffS. SWUT states thi$ is not a local

iIIterconneotion issue and therefoR should not be decided in an arbitration pursuant to 47 U.S.C.

§§ 251 and 252. Tt. 72. HoptiDger, Dir. 14. The Arbitrator agrees that this is not a JocaJ

interconnection issue. TCO's testimony rnaket it clear tba! this issue addn:sIes inter and

intrastate toll, not locallle::rvicc. Swift, Dir. 16. TeG states '"the issue is teed up and ready for

dc:cision here." TeG Brief, 41. That is Dot sufficient to confer jurisdiction.

IS. hsuc 12: What is the Ilppropftatc compensation for gyy traffic? TCO's position

is that ayy calls that originate and tenniDate in tbe sameJocaI canina ares should~ subj~t to

reciprocal compensation because they have bcc:n handled exclusively over local interconnection

facilities. TeG requests the followiDa findins:

An 8YY call that originates on the physical network of one of the Parties and is
detctmhled totenninato on the nd\1'o'Ork ofthe other Party without the need for the
callao be banded otrto an IXC for tl'amIpori should be carned on the local
intereonneetion trw1b and compensated via the reciprocal compensation
mechanism in p1lce. The Party whose end 1lSC1' customer originates the call will
receive~~ reciprocal CQmpensation &om Ihc othcrparty. as well as
any applicable database dip chargea. and will provide records to the other Party to
enable cu.tomer billh1g. TOO Brief: 42.

SWBT'.~ i. tbat tbia issue should uot be considered in tbc arbitration because it is

an acceu charge isauo, the c:<mSidcration ofwhich is not applOpaiatc in an atbitration ofa local

intcrconnecttoo. agreemeot SWBTaa~ without explanation that the involvement ofan !XC

in intraLATA Syy tmftic is not relevaat. HopftDger, Dir. 14, SWBT Brief. 32. swsrs

position ia that aVY calls daU\'a'Cd OYcf I...ocalIInIraLTA uunks should be compensated as toll

calla. with the appropriate rates eontained in each party'. intras1ate Access Savicc Tari1f.

The Arbitrator is pcrauaded by TCO's argument that SYV calls that arc not handed otTto
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au. IXC for tEansport should be canied 011 local intercolUleWOD trunb and compensated in

accordance with the local reciprocal compensation meebanim, SWBT's assertion that the

involvement ofan IXC U. not relcvaot, without any cxp1al18tion. ill DOt persuasive.

17. Issuo 13; IfTCG uses SWBT"s network (tnnait call) to originate a call to a third

par1y ceIluJar eustcnnar, what is TCQ'. obligation to bill and collect ilK C1.16tomera, under 8 callinS

party pays arnmaemc:on TOO stalCl in its Brie( that based OIl discussions at the hearms, it

believes the parties do .lat have a substantive dispute on this issue, but the parties ha\le as yet

been unable to stipulate. TCO requests a findini that.

TOO baa DO oblipdon to bill and coUca the cellular airtime or paling charges
ftom TCG's cuatomers unlet8 a scparUc billina and collection agreement is
signed with either SUT or 1he servke provider. TCO Brief, 44-45.

SWBT, n:lyinl 0J1 testimony ofTCO witDes.t Swift at the hearing. agrees that "there does

DOt appear to be an issue pteaentcd for the Arbitrator or CcnunissioD to resolve." Tr. J00, SWBT

Brie( 33-34. SWDT IeCJUCSlI the Arbi1ralOt fiDd that TOO's proposaJ cannot prohibit SWST

ftDm biUiJJ. fot t:nulBifin1 dw'ges regardless qfwbctll« TOO and the third party ceflular carrier

have entered into the necessary biIliDg auangcmcnt. SWBT Brief, 34. SWElT requC8tl a

finding that,

TCO is~ to OItablish cODgJCDll&kJa~tJ with all third parb'
carriers, includina a=llubr carrien, beti.n uaiaa SWBTt. adem to completo
tranai1 calla to the third perty canier. SWBT will bill TCG tho appropriate
tral1lIi1iDl rate Joeatecl in tho pricina appendix on aper minute ofuse basil. TCG
shall indomniCy SWBT apiD&t aoy ad all cbargeI levied by such third party
carriem and any attomey lees and expema. SWBT~ 3-*.

Although the parties Itate thO)' do DOt bclic\te there is an JISDC to be decided, it seems to the

Arbitrator that their last best offen <Iifler and may havo diffi:r'cQt tcBU1ts. The panles are in
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agrec:au::nt rcgan:Iing the need to have agrcemenbJ with thi1d party carriers, but differ as to the

consequence. ofa failUl"O to have such agreemcma in place.. Adoption ofTCG's last best offer,

seemingly could eneouraae camera to be Jm thaq diligent about entering into such agreements.

The Atbitrator adopts SWBT's last beat offer.

18. Ill8Uc 14: Whcrc TOO iJ DDt sending calling party mnnbcr on originatinl trame.

what method Ihonld be used to deteIm.ine the charges for that traffic? TCO's position is that a

eomponaatioD method for tratlic for which the jurisdiction oarmot be identified because it comes

into a switch without calling party numbcc (CPN) shouJd'be establiad cooperatively. TeO

ascrts thit method sbouId take into account available hi$torica.l data for jurisdictional patterns of

tr3:ffic and compensation baaed on that data. TCG add. that it it unifosm industry pta(ltjcc to use

estimat.ea or traffic studleIJ tod~ tbe jurisdiction ofaccesa traffic in the absence ofCPN.

TCG Brief, 38-39. In prcfiled testimony TOO statos, "Cw]here the Parti08 arc exchanging traffJC

usinl S8', the likelihood that callin& party number (ePN) wiD DOt be available is quire

minjrnaL.. TCO continues that "on those~ occasions whco it doea happca. ...." (Emphasis

addccl) Swift, Dir. U. At the hearing TeO teati.fied that itt Luc:eat SBSS switch mKaD&U City

has a DUmber ofPBX tnmb, whicll it the~ TCG seD. the molt of. and tbat the switch

C8QQ0t,past CPN foe thlU.produc.t. TeG'. wi2DC8I filI:tbfJr .I1ated thal aoftware to.enable the Iwitch

to pass erN will hopefuJly be available in the 4th quarter ofthis year. She objected to SWBT'8

90 percent tbmtbold 1x;c;auac it did not take technological impoaibility into aQC:OUl1L Tr. 4~1.

TOO" Jut belt offi;ir is:

Where CPN is not available to _DDiM tho jurisdiction of traffic banded off
between the parties, the parties should work cooperatively to correct the problem,
for example by relying On bistoriaLl informatioD where available, including
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eatablisbina • mc:tbod for usessiaa the coaect level ofcharges. TCO Brief. 40.

SWBT proposes that when the pcrccntaiC ofcalls passed by a carrier without em is

greater than 90 percent, the calls without CPN will be billed 811«:al or intraLATA toU traffic in

direct ptopottion to the ~spedi~ minutes ofnse ofthe c&llJ exchanged with CPN. Ifthc

percentage ofcaUa with CPN Is lesa than 90 percent, SWBT proposes to bill the callJ without

CPN as Switched Acceas. Lockett. Dir. 9. 1 1-1 3. SWBT's Jut best offer is:

When SS7 CODIlCCtia::Is exist. if the pma:nmge ofcalli passed with caning party
number (CPN) is areater than 90 perce1lt, all calli! exohangcd 1Vitbouf. em
infurmation will be bilJed ali localor' intnLATA tOU tcaftte in direct proportion to
the minutes ofUIC exchanged with CPN information. If the percentage of calla
passed wi1h em is less than 90 perceIll, aU calls pas. without CPN will be
billed as inttaLATA switdled access. SWBT Brief; 36.

SWBT"s I.1lI8OD fer proposiIta that aU calls without CPN be billed switched IIOCCSS rates., if leas

1ban 90 perccDt of ncb.nsed calls are passed with CPN is that it believes that. in such instances,

the excbangiq carrier is ensaama in arbitra&e- I:.ocbtt, Dit. 9.

The evidcDce establishes that TOO and SWBT usc 55? to eJ[clwIp traffIC. The

ArbiIraa finds TOO' testimony caofusing. First, TeG refm to the rare occasion when CPN

cannot be pIIIMd. TheD, it appears that in most iDst:aJIces TOO is unable to plW CPN. This

mala tho Albitmtor qaellian the representative~ 01 the available bilUJrica1 infonnation 011

which TeG WlIJ1C8 to buc tho juriadictioaaJ determination, Although the Arbitrator is SCJJaitiw

to SWBTs concern about arbitrage, SWBT's presumptiou iJ not supported by any evidence, but

seems to be 0D1y an u.tWDp1ioq. The Arbitrator finds that there i. no fiidenco to support that 90

pc::rcent Is a tea8OI1Ible JlUIDb« aDd it is potentially punitive to adopt tbJl uosupported

aswmption, when the evidence shows that TCG C3DDOt pass CPN for 90 percent or morc of ill
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traffic aDd would tbcrmCOI'Q automatically be JRSUttlec:l to be engaging in arbitn,c and subject to

paying the higher access charge rate. without any poslibility ofdocumenting the tme

jurisdictional natme of its traffic. The Atbitralor rejects both parties' last best offer, PUlSUADt to

the Commission's October 1. 1996 Order in Docket No. 94-GlMT-478-GlT. which established

the grouud rules for arbitratiOI18 puI'SWIDI to 47 U.S.C. §§ 25 1 IlDd 252 of the Fl'A In that Order

the Commission provided that an arbmator could deviate from the :final offer style arbitnltion to

ensure compliance with the Fl'A.

47 U.S.c. § 252(e)(2XA) provides three grounds fur rejection ofagreemeDl$. Subsection

(e)(2)(AXii) pro'Vidca for rcjcctioo if"the implementation ofsucbl agreement or portioo is not

consistent with the public interest, COJ1vcoicnce and necessity." TCO's last best offer is not .in

tho public interest because there II DO demonstration that ",liaDcc on historical CPN data to

assip jurisdiction to current traffic puscd without CPN will prevent arbitrage and fairly

oompcmsate SWBT. Teo's testimony, tbat CPN cannot be passed for t.ha prodUCt of which it

se1ls the most, is cvi&oce ofthc UDl"eliability of1hat data. SWBTs lut best offer, on the athOl'

haDd, is pmritive, bccauo it baa no CYidcmiary basis and TCG it currently technically incapable

ofpassing CPN to meet SWBT"s 90 peroc:m aitcrioI1.

The Albit:ratar.... theputic. n=nme .odation on this issue. IfTCO will be able

to pus ePN by the cod of1his year, pctbapllD iDterim compensation ammgcmont subject to

~ eouId be put in plaoc?

19. Iasuc IS: Sbould TeO be allowed to charac~ tandem rate to SWBT (or ca1lJ

orisinated 00. the SWBT octwurk and 1MD;oatr.d to TCO"s netMd:? The Arbitrator .determined

in Networlc Architecture, Iuue 2 that TCG'. Kansas City switch is capable of serving a
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seographic area comparable to that ofSWBT". tandem. Punuant to 47 C,F.It §5 1,7 1 J(aX3}

"the appropriate rate for the carrier other than an incumbent LEe is the incumbem LEe's tandem.

intcrconnectioQ rate." TCG sbould be allowed to charge the taodcrn rate.

20. Issac 16: Must SWBT at Teo's sole discretion be required to~ive Transit

Traffic ftotn TCG? TCG explains it merely wants CO ensure the agreement enables TCG to offer

Transit Traffic Services to third party carrier8 if it choosea to do so. TCO requesta a

detemtiDation tbat: the compc;matiOl1ll1T1DgeIllCDts for such services should be comparable to tho

arra.naementJ applicable to Trauit Traffic Services otrcmi by SWBT. Teo Brie( 45. TeG

testimony tnakcs it clear that it is not TCG"s intent to require SWBT to accept fI'aDsit traffic.

Swift, Dir. 16.

SWBT. BridBtalell dlat this iuue aska whether SWBT 5houJd be required to accept

transit ttaflic fi'om TOO. SWBT objceta to any requileDlcut that it ac.c:ept transit traffic.

Hopfinger, Dir'. 18. SWBT requats a detennination that it is not required to aocept transit traffic

ftom 'OCO at TOO's '10k diaGrction, nor should SWBT be requinM1 to subscri'bcs to any lranliting

mvicc offered by TeG aad that TCG sball not imCljeet itself into any effort by SWBT to

establish direct interoonDcetion apcmenm with.' tbtrci party ~ers1blU do not requite TCO to

tmJait traffic. SWBT'• .Iut but offor iI dat,aU,.JIIII1iaI wisbiJ;lJI to t.,...,iQlfe tra:ftK; oaBWBr...

network sball havo their ownin~(IJ aareement with SwnT for such purpose. SWBT

Rrie( 36-37.

The Arbitmtor Ignle8 'With SWBT that Ioea! exchange cmiea have a doty to establish

reciprocaJ compeasation arRDgCl1lQlta for tho mmsport and termination of traffic. 47 U.S.C. §

251(b)(S). Consistem with ,that obUption, no other carrier should be authorized to inteljcet itself
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into the intc:rconn=on anangcmcnts of the local ~chauge carrier, without its agreement. There

is no indication in the statute that transit services arc coll3idered. Clearly, patties may agree 10

aCQCPt calls on a transiting basis, but SWBT baa indicated ill UJIWillingncss to do 80 and has

expressed a preference fur negotiatiDI its own agreemenL SWBT's last beat offer is adopted.

The Cammi..ion'. pJ'OCCdurc provides the parties with an opportuDity to comment on the

AIbitntor's decision. Such comments shall b. filed on or before the: 15th day after the date of

the deoWcm. The Commission shall men issue its final order 30 days after the date oftbis

Dated: August 7, 2000.
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